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Chinese Exclusion and the Federal Courts

Chew Heong v. United States: A Short
Narrative

On September 27, 1884, the U.S. Circuit Court in San Francisco convened to hear the
case of Chew Heong, a Chinese laborer petitioning to be readmitted into the United
States. Like many of the so-called “Chinese habeas corpus” cases, Chew Heong v.
United States attracted considerable public attention. Chinese spectators crowded into
the courtroom and the hallways, and the local press covered the hearings in detail.
Both sides—the Chinese immigrant Chew Heong and the U.S. government—were
represented by a bevy of well-known lawyers. As the Supreme Court justice serving
the Ninth Circuit, Stephen J. Field had arrived from Washington, D.C., to preside over
the hearing, and he sat on the bench with U.S. Circuit Court Judge Lorenzo Sawyer.
U.S. District Court Judges Ogden Hoffman and George Sabin, who presided over
many similar hearings, sat in the unusual capacity of “consulting judges.”

Chew Heong attracted public attention less because of the constitutional and legal
issues it raised than because it reflected the broader struggle over Chinese immigration
to the United States in the nineteenth century. In 1882, the Congress had adopted
the Chinese Exclusion Act—the most restrictive immigration policy the country had
known to that point. The heated debate over Chinese immigration embroiled the
federal courts in the inflammatory issue, as Chinese mounted a sophisticated and
often successful litigation strategy to defeat the harshest aspects of the exclusion law.
Federal judges struggled to reconcile the anti-Chinese policies and sentiment with
the requirements of other law, including U.S. treaty obligations with China and the
Fourteenth Amendment’s guarantee of due process and equal protection. The Chew
Heong case thus provides fascinating insight into the Chinese strategic use of litiga-
tion in the federal courts and the often difficult role of the federal courts in enforcing
federal policies in times of political turmoil.

The Chinese Exclusion Act of 1882

In 1882, Congress adopted the first Chinese Exclusion Act and, in doing so, took a
giant step away from its previous “open door” immigration policy. The act forbade
the immigration of Chinese laborers for ten years. It marked the beginning of the
U.S. government’s embrace of restrictive immigration policies and highlighted the
different treatment immigrants received depending on their race and nationality. The
act was not the first to target Chinese for discriminatory treatment. Congress had
passed the Page Act in 1875, prohibiting the immigration of Asian contract laborers
and Asian women suspected of prostitution—a clause that was interpreted broadly to
prevent the immigration of Chinese women and the formation of Chinese-American
families. Even earlier, beginning with the Chinese immigration to California during
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the Gold Rush, towns and states on the West Coast had devised numerous laws to
deprive Chinese of their livelihoods, to segregate them in schools and neighborhoods,
and generally to make their lives in the United States so miserable that they would
leave. But the Chinese Exclusion Act of 1882 raised anti-Chinese fervor to the level
of federal policy. Congress endorsed exclusionists’ arguments that American workers
could not compete with Chinese and that Chinese were fundamentally different as a
race, unable to assimilate and posing a danger to American institutions and culture.
In passing the Exclusion Act, Congress rejected the spirit behind the 1868 Burlingame
Treaty with China that declared a person had an “inherent and unalienable right to
change his home and allegiance.”

Chinese resistance to the exclusion laws

When Congress passed the 1882 law, many anti-Chinese forces celebrated, believing
their fight to force Chinese out of the United States had finally succeeded. Within
a year, however, their hopes turned to frustration as they renamed the Chinese Ex-
clusion Act, the “Chinese Evasion Act.” Chinese in the United States did not meekly
accept their exclusion from the United States. The Chinese immigrant community
had a strong internal organizational network that provided an institutional basis for
their resistance to the policy. The Chinese Six Companies, known to Chinese as the
Zhonghua Huiguan, was composed of leaders from different huiguan or district as-
sociations to which all Chinese immigrants belonged depending upon their region
of origin. The Chinese consulate in San Francisco was the official representative of
the Chinese government. Both the Chinese Six Companies and the Chinese consulate
provided crucial leadership and financial support for the fight against discriminatory
treatment of Chinese immigrants.

When the Exclusion Act was passed, the Chinese organizations turned naturally
to the federal courts in California to test the act’s reach. Litigation had been one of
the few avenues open to Chinese immigrants to resist discriminatory actions in the
nineteenth century. Few Chinese managed to become American citizens because of
U.S. law reserving naturalization to those who were “white” or of African descent.
Lacking political power, Chinese found that the Burlingame Treaty of 1868, which
guaranteed Chinese residents “the same privileges, immunities, and exemptions”
extended to natives of other countries, and the Fourteenth Amendment, which
prohibited states from denying any person due process or equal protection of the
laws, to be potent weapons in the federal courts. Federal judges struck down many
of the discriminatory state laws on the grounds that they violated the treaty rights
of the Chinese or their right to equal protection under the Fourteenth Amendment.
Litigation proved so fruitful that the Chinese Six Companies and Chinese consulate
kept American attorneys on retainers to represent them whenever the need should
arise. When exclusion went into effect, attorneys for the Chinese were kept busy as
Chinese arriving at ports sought to prove their right to enter the United States.
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Contesting exclusion in the federal courts

The litigation regarding the 1882 act resulted from disagreements over the reach of
the new exclusion law and how it would be enforced. The law had been passed only
after the United States obtained a new treaty with China in 1880. In the Angell Treaty,
China agreed that the United States could limit, though not absolutely prohibit, the
immigration of Chinese laborers. The treaty specified that Chinese laborers already
residing in the United States remained free to come and go as before. Furthermore,
the law did not apply to nonlaborers, such as merchants, students, professionals,
and diplomats. The 1882 act conformed to the treaty in restricting new immigra-
tion only of Chinese laborers for a period of ten years. While detailed, the law could
not anticipate the various circumstances that would arise, and Chinese, federal ad-
ministrators, and the federal courts soon became enmeshed in bitter conflicts over
individual cases.

A crucial disagreement arose over what evidence Chinese needed to prove their
right to enter the United States. The 1882 law provided a system to identify Chinese
who remained exempt from exclusion. Resident Chinese laborers, for example, re-
ceived a certificate of identity—known as a “return” certificate—before they left the
United States and presented the certificate for readmission upon their return. Chi-
nese merchants and other nonlaborers were to obtain certificates from the Chinese
government verifying their occupations, physical descriptions, and exemption from
exclusion. These so-called “section 6 certificates” were to constitute “prima facie evi-
dence” that a Chinese immigrant was exempt from exclusion, and these certificates
provided the foundation for the Chinese right to enter, though the collector of the
port could still deny entry based on contradictory evidence.

Problems soon arose when many Chinese entitled to enter the United States did
not have the required certificates. Some resident Chinese laborers, for example, had
left the United States before the certificates became available. Chinese merchants
arrived in the United States from ports outside China and did not have the section
6 certificates required to establish their exemption. The collector of the port at San
Francisco, a political appointee responsible for enforcing the exclusion laws, insisted
upon strict compliance with the law and denied entry to Chinese without the required
certificates. At a time when political parties vied for the anti-Chinese vote and local
newspapers covered every aspect of the law’s enforcement, the collector of the port
(also called the collector of customs) felt pressure to demonstrate his office’s dedica-
tion to exclusion. If denied entry, Chinese often filed writs of habeas corpus in federal
court, arguing that they were being detained illegally on board ship and denied their
right to land.

The habeas corpus cases pitted the collector of the port against the federal judges
and put the federal courts in a bind. All of the federal judges—]Judge Ogden Hoffman
in the district court, Judge Lorenzo Sawyer in the circuit court, and Justice Stephen
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Field as circuit justice—professed support for the exclusion policy. But the judges
also believed that the treaty, as the United States’ explicit promise to the Chinese
government, must be upheld to preserve the nation’s honor. Further, the Constitution
mandated that treaties and federal statutes were both the “supreme law of the land.”
Whenever possible, the judges argued, legislation should be interpreted to conform to
the nation’s treaties. The collector, in the opinion of the judges, had disregarded the
treaty in his zealous requirement for certificates in all cases. In a succession of cases,
federal judges ruled that the Exclusion Act had to be interpreted reasonably and in
accordance with the Treaty of 1880. The collector could not require certificates as the
only evidence of admission if they had been impossible or unreasonably difficult to
obtain. The federal courts allowed “parol evidence,” that is oral testimony, or written
records to establish Chinese petitioners’ right to land.

The result of the courts’ rulings, critics argued, was the creation of a “habeas corpus
mill” as Chinese flocked to the federal courts to challenge the collector’s decisions
denying them entry. The test cases, carefully selected by attorneys for Chinese, had
widespread effects; one case could establish the law governing hundreds of Chinese
in the same circumstances. Local newspapers and the collector of the port denounced
the courts for creating gaping loopholes in the exclusion law and accused Chinese
of widespread perjury and fraud in concocting testimony before the courts. Of the
2,652 Chinese allowed to land in the first fourteen months after the act’s passage, the
collector claimed that one third were admitted under the court’s rulings and often
without proper documentation. While attempting to deflect public criticism of their
rulings, the federal judges also struggled to keep up with the demanding pace of the
exclusion litigation. In his opinion in In re Chow Goo Pooi, Judge Hoffman complained
that he had 190 Chinese habeas corpus cases on his docket and had been unable to
make a dent in them, despite weeks of hearings and night sessions. All other work in
the court had come to a near halt.

The Chinese Exclusion Act of 1884 and the case of Chew
Heong

Frustrated by the failure of the 1882 act to meet their expectations, exclusionists in
Congress amended the law in 1884 in an attempt to close the perceived loopholes.
The 1884 law specified that the return certificates were to be “the only evidence
permissible” of a Chinese laborer’s right to enter the United States. All eyes were on
the federal courts in San Francisco to see how the judges would respond to this new
provision. The potential consequences for Chinese were significant. Attorney Thomas
Riordan estimated that approximately 12,000 Chinese resident laborers had left the
United States before the certificates had become available and would lose their right
to return if the act was strictly enforced.
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The 1884 act soon came before an unusual panel of four judges in the circuit
court for a hearing in the case of Chew Heong, selected by the Chinese consul’s at-
torney, Thomas Riordan, as the test case. Chew Heong had come to the United States
sometime before November 1880, when the Angell Treaty went into effect, but had
left San Francisco for Honolulu in June 1881, before the Exclusion Act was passed
and before return certificates became available. He returned to San Francisco on
September 22, 1884, and applied for admission as a prior resident. Within five days,
Chew Heong appeared before Justice Stephen J. Field sitting in the U.S. Circuit Court
for the District of California. The importance of the case for both sides was evident in
the array of lawyers present. Chinese vice consul Frederick Bee, and lawyers Thomas
Riordan, W.H. Cook, Harvey Brown, and Lyman Mowry appeared on behalf of Chew
Heong. The government was represented by U.S. Attorney Samuel Greeley Hilborn,
his assistant Carroll Cook, and the surveyor and deputy surveyor of the Port of San
Francisco.

Although Field had issued earlier decisions asserting the importance of upholding
the laborers’ treaty rights of free migration, he now abruptly changed his mind, citing
both the clear language of the law and the intent of Congress to forestall resort to the
courts. Field declared that the 1884 statute clearly allowed entry only to laborers who
had return certificates. If the law worked hardships for men like Chew Heong, it was
up to the legislature or the executive, not the courts, to remedy the situation. Field
had clearly run out of patience with the Chinese habeas corpus cases that had flooded
the federal courts and that may have foiled his presidential ambitions. During Chew
Heong’s hearing, Field rhetorically questioned attorney Riordan: “ . . what shall the
Courts do with [the Chinese laborers]? Can it give each one of them a separate trial?
Can it let each of them produce evidence of former residence? No; it was because
the Courts were overcrowded that the second Act was passed. . . . Besides, Congress
never supposed that Chinamen intended to go back to China and stay several years.
If they do not come back at once they should not be allowed to come at all.”

The three other judges on the panel, Sawyer, Hoffman, and Sabin, disagreed
with Field. As the judges who heard the bulk of the Chinese cases, they shared his
concern about their crushing caseloads, but they continued to uphold the authority
of the 1880 treaty and interpreted the 1884 act in light of their earlier precedents.
The clause making return certificates the only acceptable evidence applied only to
Chinese laborers who left after the certificates were available, they argued. The law
could not require the impossible and nor should it be allowed to defeat the treaty
rights of laborers like Chew Heong. Resident Chinese laborers who left before the
certificates were available should still be allowed to prove prior residence through
other evidence.
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Chew Heong before the Supreme Court of the United
States

The law provided that the opinion of the presiding justice prevailed in the circuit
court, although a divided opinion could be appealed to the Supreme Court, and
Chew Heong filed an appeal. Field’s decision was approved in the court of popular
opinion as one San Francisco newspaper declared that the decision showed “how
unjustly the people of California have judged Mr. Justice Field with reference to the
Chinese question.” But when the Supreme Court heard the case, Field found himself
reversed in a 7-2 decision.

Justice John Marshall Harlan, writing for the majority, began by stressing the im-
portance of treaties in securing commerce and trust among nations. Harlan refused
to believe that Congress intended to “disregard the plighted faith of the government”
so recently pledged in the 1880 treaty. Unless Congress clearly and unmistakably ex-
pressed its intent to violate the treaty, the Court was obliged under the Constitution
and rules of construction to try to reconcile the statute with the treaty. This could
easily be done, said Harlan. Echoing Sawyer’s dissenting opinion in the circuit court,
Harlan thought it clear that Chew Heong did not have to present a certificate if it
had been impossible for him to obtain one.

Field rendered a bitter dissent, joined by Justice Joseph P. Bradley, accusing the
majority of willfully misreading the clear language of the statute and ignoring the
intent of Congress. He reminded the majority of the strong sentiment behind the
exclusion policy among “all classes . . . from the whole Pacific Coast” who “saw . . .
the certainty, at no distant day, that from the unnumbered millions on the opposite
shores of the Pacific, vast hordes [of Chinese] would pour in upon us, overrunning
our coast and controlling its institutions.” Field acknowledged the authority of trea-
ties but stressed they were no more binding than federal statutes. Congress clearly
intended in the act of 1884 to close a door opened by the federal courts in their earlier
decisions. It was the duty of the Supreme Court, he admonished, to be “the servant
of the law, bound to obey, not to evade or make it.” Field ended with a dire predic-
tion that “all the bitterness which has heretofore existed on the Pacific Coast on the
subject of the immigration of Chinese laborers will be renewed and intensified, and
our courts there will be crowded with applicants to land.”

The aftermath of Chew Heong

If Field failed to sway his Supreme Court brethren, he was right that the battle over
Chinese exclusion would intensify after Chew Heong. On the day after the circuit
court’s decision in Chew Heong, Field authored another opinion—this time unani-
mous—holding that children born in the United States of Chinese parents were
American citizens and exempt from the exclusion law. This decision, as well as the
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Chew Heong opinion, provided another opening for Chinese and expanded litigation
in the federal courts as both Chinese claiming birthright citizenship and laborers
asserting prior residency sought to establish their right to enter the United States.
The federal courts’ caseload continued to mushroom until, by the end of the 1880s,
over 7,000 habeas corpus petitions had been filed just in the U.S. district court for
California. The courts innovated by appointing examiners and referees to assist
with the petitions in expedited hearings, but they still strained to keep up. In 1888,
Judge Hoffman complained “it would be hard to convince one who has never been
in these Courts how great is the physical distress and mental strain caused by a day’s
conscientious attention to these Chinese cases.”

The federal judges received little sympathy from the local press, which continued
to blame the courts for unnecessarily frustrating the enforcement of Chinese exclu-
sion. The U.S. attorney general fielded complaints that, because of the federal courts’
intervention, the exclusion acts had made no impact in reducing Chinese immigra-
tion. The U.S. attorney at San Francisco, Samuel Hilborn, reported that the people
in California had lost respect for the courts because of the “unseemly spectacle” of
the courts devoting a large part of their time to the Chinese cases. The federal courts’
jurisdiction over the Chinese exclusion and general immigration cases would be
gradually curtailed by statute and Supreme Court decisions.

While Chinese continued to resort to the federal courts for protection, exclusion-
ists turned again to Congress and to vigilante action in their determination to force
Chinese out of the United States. Anti-Chinese violence crested throughout the West
in 1885 and 1886, with the worst incident being the Rock Springs, Wyoming, mas-
sacre in which twenty-eight Chinese were killed and hundreds more fled for their
lives. In 1888, Congress passed the most stringent exclusion act thus far, the Scott
Act, which explicitly rejected the 1880 treaty, cancelled all return certificates, and
stipulated that once Chinese laborers left the United States, they could never return.
While the 1882 act forbade Chinese immigration for ten years, the 1888 act made
the exclusion policy permanent.

When Chae Chan Ping, armed with his return certificate, petitioned U.S. Circuit
Court Judge Lorenzo Sawyer for entry after the act’s passage, he found his way barred.
Sawyer conceded that there was no doubt that Congress had reneged on the treaty and,
given the evident conflict between the act of 1888 and the treaty, the federal statute
must govern as the most recent expression of its will. Justice Field had the satisfaction
of writing the opinion for the unanimous Supreme Court decision upholding the act
of 1888. His dissent in Chew Heong now became the basis for a landmark decision
that granted sweeping power to Congress to deny entry to any aliens it chose.
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The legacy of exclusion

The battle over exclusion was not over, despite Field’s resounding decision in Chae
Chan Pingv. United States in 1889. Buoyed by their successes in cases like Chew Heong,
Chinese in the United States continued to see the federal courts as potential allies,
however reluctant. They and their attorneys persistently and creatively employed
litigation to keep the gates of the United States ajar. They forced federal judges to
consider the extent of government power and the reach of due process for aliens
and citizens alike at a time when public opinion cared little for immigrants’ rights.
The tenure of federal judges was constitutionally protected, but the judges were not
insulated from the local communities in which they lived and worked. Distressed by
vocal public criticism of the courts’ decisions, Judge Sawyer expressed the hope that,
in the long term, the judges’ adherence to the law and treaties would be vindicated.
Most immediately, the federal courts’ decisions resulted in a determined campaign
in Congress to remove federal court jurisdiction over Chinese exclusion and general
immigration cases, which, by 1905, had largely succeeded.
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The Federal Courts and Their Jurisdiction

The U.S. Circuit Court for the District of California

The case of Chew Heong was first heard in the U.S. Circuit Court for the District
of California. The U.S. circuit courts had served since 1789 as one of the two types
of trial courts in the federal judiciary and were convened regularly in most judicial
districts. Circuit courts had jurisdiction over all suits above a certain monetary value,
most federal crimes, and suits between citizens of different states (so-called diversity
jurisdiction). In 1875, Congress significantly expanded the jurisdiction of the circuit
courts, giving them authority to hear any case involving a “federal question,” that is,
concerning a federal statute, the Constitution, or a treaty. District courts had jurisdic-
tion over admiralty cases, suits of a lesser monetary value, and all noncapital crimes.
The circuit courts had appellate jurisdiction over some decisions of the district courts,
although all appellate jurisdiction would be transferred to the U.S. circuit courts of
appeals when they were established in 1891. Congress abolished the old circuit courts
in 1911 and transferred their remaining jurisdiction to the district courts.

Before 1869, circuit courts had no judges of their own but were convened by the
district judge and the Supreme Court justice assigned to the geographical circuit in
which the districts were organized. Congress in 1869 provided for the appointment
of circuit judges to serve on the circuit courts within each of the nine geographical
circuits. Circuit courts could also be convened by the circuit’s Supreme Court justice
or the district judge or by a panel of two of the authorized judges. Lorenzo Sawyer
became the circuit court judge in California and the rest of the Ninth Circuit soon
after the act’s passage.

As in several other Chinese habeas cases, the usual two-judge panel hearing the
case of Chew Heong was expanded to include Judge Ogden Hoffman of the California
district court and Judge George M. Sabin of the Nevada district court, who served
as “consulting judges” along with Justice Field and Judge Sawyer. Sabin, like Judge
Matthew Deady of the District of Oregon, frequently assisted the California federal
courts in processing the overwhelming number of habeas cases brought in response
to the Chinese exclusion acts.

Habeas corpus petitions could be filed in either district or circuit courts, and
both types of courts in California routinely granted petitions for habeas corpus in
Chinese exclusion cases. The courts proceeded to hear the cases de novo, that is, they
heard evidence and came to their own decision upon the Chinese immigrant’s right
to land, independent of the collector of the port’s findings. Eventually, however, the
Department of Justice and immigration officials mounted a systematic campaign to
curb federal courts’ jurisdiction over immigration cases and, by 1905, had succeeded
in limiting the federal courts’ review to questions of law and procedure.
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Supreme Court of the United States

The Supreme Court of the United States stood at the top of the federal judicial
hierarchy. The Constitution granted the high court limited “original jurisdiction”
to hear and decide certain first-time cases. Primarily, however, the Supreme Court
heard appeals from the federal circuit courts as well as the state supreme courts. The
Constitution also granted Congress wide authority to determine the jurisdiction of
the Supreme Court. In 1884, when Chew Heong came before it, the Supreme Court
considered two types of appeals from the federal courts. When a party seeking ap-
peal filed a “writ of error” and the Court found that it had jurisdiction over the case,
the Court was obliged to hear the appeal. In other cases, the Court had discretion to
decide whether to decide the appeal, and, if it chose to proceed, it would issue a “writ
of certiorari.” Today, almost all of the appeals are heard on writs of certiorari as the
Court’s discretion over which appeals to take has vastly expanded.

In 1884, the Supreme Court’s jurisdiction to hear appeals in habeas corpus cases
was limited. The act of 1867 had expanded the federal courts’ power to issue habeas
corpus petitions to any person confined illegally, in violation of the Constitution or
federal laws, and allowed appeals to the Supreme Court if the lower court denied
the writ. The Congress, fearing that its Reconstruction reforms would be invalidated
by the Supreme Court in appeals of habeas corpus decisions, took away the Court’s
appellate jurisdiction in habeas corpus cases a year later. In 1885, the Supreme Court
would finally regain the power to review decisions in habeas corpus cases.

While the Supreme Court’s jurisdiction over habeas corpus was still limited in
1884, some habeas corpus cases did come before it through other procedural means.
The government’s appeal in Chew Heong was brought by a writ of error. By law, if
the circuit court judges disagreed in their opinions, either party could appeal to the
Supreme Court by obtaining a “certificate of division of opinion” from the lower
court. Given the division of opinion in the circuit court, with the presiding circuit
court justice denying the writ and Judge Sawyer believing it should be issued, the
Supreme Court had jurisdiction to hear the appeal.

10
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The Judicial Process: A Chronology

September 25, 1884

Chew Heong, through his attorneys William Hoff Cook and Thomas D. Riordan,
filed a petition for a writ of habeas corpus in the U.S. Circuit Court of California. The
petition asked the court to determine if Captain Hayward, master of the steamship
Mariposa, had unlawfully detained Chew Heong on board the ship and refused to
allow him to land in San Francisco.

Circuit Court Judge Lorenzo Sawyer issued the writ of habeas corpus on the same
day and ordered Captain Hayward to produce “the body of said Chew Heong” on
September 26 for a hearing to determine whether he was illegally imprisoned.

September 26, 1884

Captain Hayward of the Mariposa filed a return to the writ, confirming that he had
Chew Heong in custody under orders of the collector of the port at San Francisco.
U.S. Attorney Samuel G. Hilborn, who assumed direction of the government’s case,
filed an intervention, claiming that the public had a substantial interest in the proceed-
ings, which he was obligated to protect. The intervention was a common procedure
in such cases since the federal government, not the master of the steamship, was the
true party, represented by the federal collector of the port.

On the same day, both parties filed an “Agreed Statement of Facts,” allowing the
court to focus on the question of the type of proof required of Chinese to be exempt
from the exclusion law.

The full panel of the circuit court conducted the hearing in Chew Heong’s
case.

September 29, 1884

Justice Field issued his decision, holding that Chew Heong was not entitled to land
in the United States unless he had the required certificate. Lorenzo Sawyer, with
consulting judges Hoffman and Sabin, dissented, but Field’s decision prevailed since
he was the presiding Supreme Court justice.

Justice Field discharged the writ of habeas corpus, meaning the court had com-
pleted its review of the alleged illegal imprisonment. He remanded Chew Heong to
Captain Hayward’s custody for return to Honolulu, the port of origin for his trip to
San Francisco.

Because of the dissenting opinions of the other judges, the court issued a cer-
tificate of a division of opinion, which allowed Chew Heong’s attorneys to appeal
Field’s decision to the Supreme Court.

11
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September 30, 1884

The circuit court issued a stay of its previous order remanding Chew Heong to Cap-
tain Hayward’s custody, to allow Chew Heong to remain in the United States while
his appeal was decided by the Supreme Court. The court also allowed Chew Heong
to be released on bail during the appeal, allowing him to leave the ship.

October 1, 1884

Attorneys for Chew Heong filed a writ of error for review by the Supreme Court,
arguing that the circuit court was mistaken in its interpretation of the 1884 law.

October 30, 1884

The case was argued before the Supreme Court. The Court used its discretion to
advance the case on the docket, responding to the government’s request to have a
determinative ruling on the reach of the new law as soon as possible.

December 8, 1884

In a 7-2 decision, the Supreme Court overruled Justice Field’s decision in the circuit
court. Justice John Marshall Harlan wrote the majority opinion and Justices Field
and Bradley dissented. Chew Heong was free to stay in the United States.

12



Chinese Exclusion and the Federal Courts

Legal Questions Before the Federal Courts

Did the 1884 amendment to the Chinese Exclusion Act,
which specified that certificates of residence were the “only
evidence permissible” to prove a right to reenter the United
States, apply to Chew Heong and others who left the
United States before the certificates were available?

No, said the majority in the Supreme Court, thus overruling the decision of Justice
Stephen J. Field in the U.S. Circuit Court for the District of California.

The Chinese Exclusion Act of 1882 established a system of identification to help
the collector of customs decide which Chinese qualified for the exemptions specified
in the act. According to the statute, Chinese laborers already residing in the United
States had to obtain “return certificates” from the collector of customs before leav-
ing the United States for travel. The Chinese laborers were to present the certificates
upon their return to the United States to prove they were prior residents and eligible
to reenter. But the return certificates had not been issued until after the passage of
the 1882 act. Chew Heong had left before the act was passed and thus could not
have obtained a certificate to prove his right of reentry. The U.S. district and circuit
courts had allowed resident Chinese laborers in such cases to present other evidence
to establish their right to reenter, but Congress, in an 1884 amendment to the act,
specified that the return certificates were to be “the only permissible evidence to
establish his right of re-entry.” The case of Chew Heong presented the courts with
the question of whether the 1884 amendment applied to resident Chinese laborers
who had been unable to obtain certificates.

Although Justice Field in earlier cases had upheld the right of Chinese laborers
to present other evidence, he now held in the U.S. Circuit Court at San Francisco
that the language of the 1884 act clearly applied to Chew Heong and other laborers
in the same situation. Field focused on the “direct language” of the law, which he
argued made no exceptions for laborers like Chew Heong. He also stressed the intent
of Congress to close the gap in the law opened up by the federal courts’ previous
interpretations of the Exclusion Act that had resulted in the courts being flooded by
Chinese habeas corpus cases. Field cited public opinion as well, noting that the general
public had become impatient with judicial interference in the exclusion policy, and
he admonished judges to enforce the clear congressional intent to make the exclusion
law more restrictive.

Judge Lorenzo Sawyer dissented from Field’s opinion in the circuit court, stressing
the importance of interpreting the 1882 and 1884 acts in light of the 1880 treaty with
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China that clearly protected the right of Chew Heong and other resident laborers
to come and go at will. Sawyer pointed out that the Chinese Exclusion Acts of 1882
and 1884 explicitly stated their purpose was to fulfill the treaty, not to abrogate it.
Emphasizing that the honor of the nation was at stake, Sawyer argued that the stat-
ute should be construed, if at all possible, to conform to the treaty unless Congress
explicitly declared its intention to negate the treaty. Since no such intent was evident,
Sawyer believed that Chew Heong should be allowed to present other evidence to
establish his prior residency.

The Supreme Court overruled Field’s circuit court decision, adopting the rea-
soning laid out in Sawyer’s dissent. Justice John Marshall Harlan, writing for the
majority, asserted that legislation, whenever possible, should be interpreted to con-
form to treaties. Harlan also cited the maxims that laws should not be interpreted as
applying retroactively and that a law could not require evidence that was impossible
to obtain.

Justice Field delivered a lengthy and passionate dissent, reiterating that the plain
language of the law made certificates the only permissible evidence for all Chinese
residents. Field argued further that the treaty and the Exclusion Act, in exempting
resident Chinese laborers, were intended to allow temporary visits abroad, but did
not grant those such as Chew Heong, who resided only briefly in the United States,
an unrestricted right to come and go at will.

In interpreting the Chinese Exclusion Acts of 1882 and
1884, what authority should the courts give to the 1880
treaty between China and the United States?

In the “Supremacy Clause” in Article VI, the U.S. Constitution specifies that “This
Constitution, and the Laws of the United States which shall be made in Pursuance
thereof; and all Treaties made, or which shall be made, under the Authority of the
United States, shall be the supreme Law of the Land.” Thus, treaties and federal stat-
utes were seen as binding law.

In litigation arising under the Chinese exclusion laws, judges initially tried to
interpret the statutes to conform to the relevant treaties. The Angell Treaty of 1880
specified that the United States could restrict, but not absolutely prohibit, the immi-
gration of Chinese laborers and could pass legislation that was “necessary to enforce”
the restriction. The treaty reiterated that Chinese subjects would have “most favored
nation” status, meaning that they would retain the rights and privileges accorded by
the United States to the citizens of the most favored nation. The treaty also specified
that neither Chinese laborers residing in the United States at the time the treaty was
signed, nor nonlaborers, would be subject to immigration restriction.
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Chew Heong prevailed, in large part, because the Supreme Court majority believed
the courts must interpret statutes to conform to the treaty. Drawing on a doctrine
established by the Supreme Court in 1804 and on decisions in previous Chinese ex-
clusion cases, Justice Harlan declared that, whenever possible, judges should respect
the legal authority of treaties as the Constitution explicitly made treaties part of the
“supreme law of the land.” Justice Harlan also argued that something more was at
stake: “the honor of the government and people of the United States.” While protect-
ing the honor of the government in upholding its “plighted faith” was not strictly a
legal consideration, judges in California’s federal courts repeatedly used such language
when they made their controversial decisions tempering the harshest aspects of the
exclusion laws to conform to the treaty. The nation had made an agreement with
China and, these judges believed, compromising the nation’s honor by imposing a
more stringent exclusion of Chinese than the treaty allowed was, in Judge Sawyer’s
words, “a price too high to be paid, without absolute necessity.”

Field’s decision in the circuit court and his dissent in the Supreme Court relied
on another line of cases that argued for the “later-in-time” rule. Justice Benjamin
Curtis, in a circuit court case of 1855 (Taylor v. Morton, 23 F. 784, C.C.D. Mass 1855),
asserted that if statutes and treaties conflicted, judges should follow the one most
recently adopted. Thus, if the Exclusion Acts of 1882 and 1884 conflict with the treaty,
the statutes would trump the treaty since they were the most recent legal authority.
While Field’s position would not prevail in Chew Heong, it would gain sway in the
Chinese Exclusion Case of 1889.

What had the federal courts decided in related cases?

Chinese civil rights

Long before the decision in Chew Heong, Chinese had resorted to the federal courts
to challenge discriminatory state legislation. These cases established certain legal
principles that set the stage for Chew Heong. Most importantly, federal courts had
recognized that Chinese residents had rights, both under treaties between the United
States and China and under the Fourteenth Amendment Equal Protection Clause,
which states could not violate. The Chinese success not only set valuable legal prec-
edents, but also encouraged Chinese to turn to the federal courts again when the
Chinese Exclusion Acts were passed. Litigation, they had learned, could be a valuable
strategy, especially for those without viable political recourse. The cases also made
the federal courts unpopular among certain groups on the West Coast, even before
the “habeas corpus” cases involving Chinese exclusion, as they were seen as the allies
of Chinese and the corporations that hired them. Of the early Chinese civil rights
litigation, the most important included:

1. In re Cheen Hong, 21 F. 791, 808 (1884).
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In re Ah Fong (1874) and Chy Lung v. Freeman (1875)

In the 1870s, anti-Chinese sentiment began to flourish in California, leading the
California legislature in 1874 to pass an immigration law requiring that steamships
post a $500 bond for the landing of any “lewd or debauched woman.” While the
statute spoke generally, it aimed particularly to prevent the immigration of Chinese
prostitutes, and the state commissioner of immigration refused to land twenty-two
Chinese women whom he believed to be “lewd or debauched.” In In re Ah Fong, the
California Supreme Court upheld the law as a valid exercise of the state’s “police
power” to protect public safety and order, but Justice Field in the U.S. circuit court
for California found the law unconstitutional. He held that Congress, not the states,
had authority to regulate commerce between the United States and other nations, and
that authority extended to immigration. More importantly for later Chinese litiga-
tion, Field found the law violated the Burlingame Treaty of 1868, in which Chinese
were explicitly granted the right of free migration and all of the rights and privileges
of subjects of other nations. He also ruled it violated the Fourteenth Amendment,
which stated “no state . . . shall deny any person equal protection of the laws.” Field
ruled that the Equal Protection Clause applied to all people in the United States,
citizens and foreign residents alike. Since the California law singled out Chinese, it
treated them unequally and thus trampled on both treaty and constitutional rights.
The Supreme Court agreed with Field’s decision when, in a separate appeal of the
California Supreme Court’s decision in Chy Lung v. Freeman, it held the California
law unconstitutional on the grounds that Congress had exclusive power to regulate
foreign commerce and immigration. The cases were important in establishing the
importance of the treaties and the Fourteenth Amendment as barriers to discrimina-
tion against Chinese.

Ho Ah Kow v. Nunan

In addition to its attempts to bar Chinese immigration, California passed several laws
to harass Chinese residents and discourage their presence. This was especially true
in the late 1870s when the Workingman’s Party rose to prominence under the slogan
“The Chinese Must Go!” In 1876, the California legislature passed the “cubic air law,”
specifying the size of living quarters for every tenant: lodgings had to provide at least
500 cubic feet of air for each adult. Justified as a measure to prevent overcrowding
and unsanitary living conditions, the act again targeted Chinese who often lived in
cramped quarters. When arrested for violating the law, Chinese chose to resist the law
by refusing to pay the fine, thereby filling the local jails. The San Francisco Board of
Supervisors responded with the “queue ordinance” specifying that all prisoners should
have their hair cut to one inch from the scalp. Again, though the law was general in
its language, the obvious intent was to demean Chinese men as they wore their hair
in a long braid or “queue,” and cutting it was seen as an act of disgrace. When Ho Ah
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Kow protested against such treatment, Justice Field struck down the queue ordinance
as,among other things, a violation of the Fourteenth Amendment’s Equal Protection
Clause. While expressing sympathy for anti-Chinese views, Field condemned the law
for singling out Chinese in what was obviously a “hostile and spiteful” action. Field’s
decision sparked anger and derision in the local press, which usually portrayed him
as pro-Chinese, despite his repeated statements that he understood and supported
calls to restrict Chinese immigration.

In re Tiburcio Parrott

Californians amended their constitution in 1879 and included several provisions
targeting both Chinese and big business, linking the two groups as undesirable forces
responsible for the oppression of the working man. Article XIX of the new constitution
forbade corporations from hiring Chinese, reflecting the views that Chinese labor-
ers competed unfairly with white American labor by stealing their jobs and driving
down wages. Tiburcio Parrott, the president of a quicksilver mining company, was
prosecuted for hiring Chinese workers, and he filed a writ of habeas corpus before
the U.S. circuit court in San Francisco, challenging his incarceration under the law.
Judges Ogden Hoffman and Lorenzo Sawyer struck down the law as a clear violation
of the Burlingame Treaty, which provided Chinese residents with all of the “privileges,
immunities and exemptions” extended to other foreigners. Since treaties, under the
Constitution, were part of the “supreme law of the land,” state acts that conflicted
with them were not valid. Judge Sawyer also held the law violated the Fourteenth
Amendment’s Equal Protection Clause, following Justice Field’s reasoning in Ho Ah
Kow that the clause protected all persons, not just citizens, from discriminatory treat-
ment. Corporations had the right to hire whomever they wished, ruled the court, and
Chinese residents had the right to pursue any lawful occupation. This interpretation
of the Equal Protection Clause would gain the approval of the Supreme Court in Yick
Wo v. Hopkins, decided in 1885, a year after the Chew Heong case.

Other Chinese exclusion laws cases

Case of the Chinese Cabin Waiter

This was the first case to be litigated in response to the Chinese Exclusion Act of 1882.
Ah Sing was a Chinese seaman who had lived in California at the time the 1880 treaty
was signed but had left to serve on board a ship before the Exclusion Act was passed.
The collector of customs at San Francisco refused to allow Ah Sing and other Chinese
crewmen to dock, arguing that they did not have the return certificates required under
the Exclusion Act. Justice Field ruled the collector’s actions were unreasonable and
illegal. Field held that since the Chinese seamen had been aboard a ship sailing under
the American flag, they had never left American territory. More importantly, Field
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insisted that the treaty with China must be respected. Field warned that the collector’s
zealous enforcement of the law not only threatened amicable relations with China,
but also could lead to the repeal of the Exclusion Act as unjust and too harsh.

In re Low Yam Chow, The Case of the Chinese Merchant

Low Yam Chow was a Chinese merchant who had lived in San Francisco and applied
for reentry in 1882 after a voyage to Panama. The collector denied him entry because
he did not have the required “section 6” certificate from the Chinese government,
identifying him as a Chinese merchant exempt from the Chinese Exclusion Act. Low
Yam Chow protested that the requirement was unreasonable, as he would have to
travel to China to obtain the certificate. Justice Field agreed, emphasizing the explicit
guarantee in the 1880 treaty with China that Chinese merchants could continue to
come to the United States. The purpose of the act, Field noted, was to restrict the
immigration of Chinese laborers; the government desired to improve, not hamper,
commerce with China. While Chinese merchants traveling from China should have
section 6 certificates, Justice Field ruled it was only fair that merchants already in
the United States or traveling from other foreign ports be allowed to establish their
merchant status with other evidence.

United States v. Douglas and In re Ah Lung

These two conflicting decisions concerned the questions: Who was “Chinese” under
the Chinese Exclusion Act? Did the act restrict only those who were subjects of China?
Or did it also exclude any person of Chinese descent who came from other countries?
The U.S. circuit court in Massachusetts held that Ah Shong, a laborer from Hong
Kong (a possession of Great Britain), did not fall under the Chinese Exclusion Act
because he was a subject of Great Britain, not China. The court reasoned that the act
sought to execute the treaty between China and the United States, and could not be
extended to subjects of nations who had not been parties of the treaty. Justice Field
in the U.S. circuit court in California sharply disagreed in the case of Pong Ah Lung,
another laborer from Hong Kong. Field emphasized that Ah Lung was “a Chinese by
race, language and color,” and that Congress had intended to enact a racial exclusion,
aiming at all Chinese laborers, regardless of their country of origin. No treaty with
European nations to allow Chinese exclusion had been necessary, said Field, because
they were not likely to care about the exclusion policy, sharing the United States’ an-
tipathy for the Chinese. The conflicting opinions in these cases contributed to support
for the 1884 amendment of the Exclusion Act, which specified that exclusion applied
to all “Chinese” laborers, whether or not they were subjects of China.
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In re Chin Ah On

This case was closest to Chew Heong in the facts and legal issues it presented. Chin Ah
On and several other petitioners were Chinese laborers who had lived in the United
States at the time of the 1880 treaty, but left for China before the 1882 act was passed.
They applied for admission based on their prior residence, but did not have “return
certificates” as required under the act because they had left before the certificates
became available. Judge Ogden Hoffman held that they could be admitted using
other evidence. The collector’s insistence that they present return certificates was
unreasonable and violated the rights of the resident laborers under the 1880 treaty.
Unless Congress had clearly specified its intent to negate the treaty, said Hoffman,
the court must interpret the statute to conform to the treaty.

The Chin Ah On case led to an upsurge in habeas corpus petitions, as a growing
number of Chinese claimed to be prior residents who had left before the Exclusion Act
was in place. The court’s decision contributed to public dissatisfaction in California
with the judges’ decisions and increased support for an amendment that would close
the “loopholes” in the 1882 act.
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Lawyers’ Arguments and Strategies

Attorneys for Chew Heong

The attorneys for Chew Heong, led by Thomas Riordan, argued that the Exclusion
Act of 1884 did not override the previous judicial decisions allowing exempt Chinese
to present other evidence when it proved impossible for them to obtain the required
certificate. Riordan emphasized that not only the federal courts but also the Secretary
of the Treasury had consistently ruled that a rigid interpretation of the requirement
for a certificate violated the Treaty of 1880 and basic principles of justice. The law
could not require the impossible, Riordan said. In his appeal to the Supreme Court,
Riordan quoted Justice Stephen Field’s earlier opinions about the need to abide by
the treaty and to interpret laws reasonably.

If precedent and the treaty were in his favor, Riordan had a bit more difficulty in
confronting congressional intent and the language of the law, both of which appeared
to lend support to the government’s case. Riordan emphasized that Congress had
not expressly overruled the federal courts’” decisions nor had it intended to nullify
the 1880 treaty. In fact, Riordan emphasized, the statute’s supporters had explicitly
affirmed their support of the treaty. Riordan relied on a close and rather technical
reading of the 1884 law to avoid the language regarding certificates as the “only
evidence permissible” to establish prior residence with a close and rather technical
reading of the law’s wording. He argued the law acknowledged two classes of exempt
laborers, those who had lived in the United States at the time of the treaty but had
no certificates and those who were prior residents and had return certificates. The
clause making the certificate the only acceptable evidence only applied to the latter,
he argued.

The government’s attorneys

U.S. Attorney Samuel Hilborn before the circuit court and Assistant Attorney Gen-
eral William A. Maury before the Supreme Court downplayed the importance of
the Treaty of 1880. If two interpretations of a statute were possible, the government
conceded that judges should choose the one that conformed to the treaty, but in this
case, argued Maury, only one interpretation was possible. Both the plain language
of the statute of 1884 and the purpose of the law indicated that Congress intended
to apply the certificate requirement to all Chinese laborers. In recommending the
bill, the congressional committee insisted that the country needed more stringent
procedures to combat widespread evasion of the law and the congestion of the courts’
dockets with the Chinese habeas corpus cases. The final wording of the act was clear
and explicit, argued Maury, allowing no other reasonable interpretation: every Chi-
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nese laborer must have a certificate, regardless of the circumstances. The law might
work a hardship for certain individuals, conceded Maury, but it was not up to the
courts to alleviate that problem. So, too, the law might violate the treaty, but that did
not make it any less binding. Maury believed the law could be interpreted to be in
harmony with the treaty but insisted that if the 1884 law conflicted with the treaty,
the statute must be upheld as the most recent indication of the will of the sovereign
legislature. The government portrayed the circuit and district court judges who dis-
sented from Field’s opinion as “carried away by ... sentiment” and unduly swayed by
a “misguided solicitude for the honor of the Government.” While seeming to express
admiration for the “noble manner in which [the judges] stand up for these Chinese
against an inflamed public opinion,” the government attorneys left no doubt that the
judges’ concerns were ill placed as “the alien has no constitutional right to set foot
on our shore except on the terms Congress has prescribed.” It was the country, not
the Chinese, that the courts should protect.
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Biographies

Judges
Stephen J. Field (1816—-1899)

Born in Haddam, Connecticut, Field studied
law in the office of his brother, David Dudley
Field, a prominent New York attorney and
legal reformer. As a young lawyer, Stephen
Field joined the rush to the California mines
in 1849, quickly becoming the alcalde (mayor
and judge) of Marysville, California, and
establishing a reputation for his legal skill as
well as his forceful and often irascible charac-
ter. After a brief stint in the state legislature,
he was elected to the California Supreme
Court in 1857 where, as chief justice, he took
a leading and occasionally controversial role
in adapting the common and civil law to the
unique needs of California’s mining frontier.
President Abraham Lincoln appointed Field
to the Supreme Court of the United States
in 1863. Field was a Democrat but the Re-
publican administration welcomed him as
a supporter of the Union and as a needed
representative of the growing western region.
Stephen J. Field served until 1897, the longest
tenure of any Supreme Court justice in the
nineteenth century, and sat on the Court in
an era in which it struggled to come to terms

Justice Stephen ]. Field
Brady-Handy Photograph Collection,
Library of Congress, Prints and Photographs

Division [reproduction number
LC-DIG-cwpbh-00821].

with the significance of the Civil War, Reconstruction, and rapid industrialization.
Justice Field became particularly influential for his interpretations of the Four-
teenth Amendment, ratified in 1868. Drawing on natural rights theories, Jacksonian
beliefs in limited government and free labor, and laissez-faire economics, Field viewed
the Fourteenth Amendment as a broad protection of individual liberty from undue
government interference. He relied on the amendment to strike down government
regulations, such as the federal income tax, that he believed interfered too much with
private enterprise, sought to redistribute wealth, or created what he thought were
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special privileges or class legislation. By the early twentieth century, the Supreme
Court had embraced much of his Fourteenth Amendment jurisprudence.

Field also pioneered an expansive interpretation of the Fourteenth Amendment’s
“Equal Protection Clause,” especially in cases involving local and state legislation
discriminating against Chinese in his adopted state of California. He ruled that the
amendment, in specifying that “no state shall ... deny any person . .. the equal protec-
tion of the laws,” protected from discrimination anyone living in the United States,
not just citizens. Yet, he did not believe the Equal Protection Clause shielded African
Americans from infringements of political and social rights, seeing the Fourteenth
Amendment’s protections as limited to “civil rights,” such as the right to own property,
to pursue an occupation, and to sue in court.

Justice Field served as the circuit justice for the Ninth Circuit, which then en-
compassed California, Oregon, and Nevada. Field